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of another, he therefore is fully informed of all his client's business. It might 
be otherwise, however, when he had been recently employed in connection 
with the particular transaction, as he then had the knowledge, and must be 
presumed to have acted with reference to it. Had it appeared that Eddy 
drew the mortgage in controversy, then the presumption would be indulged 
that he communicated the fact to Wilson before he received his conveyance." 
But the rule seems to be well established that a client is not chargeable with 
the knowledge his attorney acquired in the service of another. See Warner 
v. Hall, S3 Mich. 371 ; (at least where the information was gained in another 
case, Ford v. French, 72 Mo. 250) ; Arrington v. Arrington, 114 N. C. 151; 
Larzelere v. Starkweather, 38 Mich. 96 ; Spielman v. Kliest, 36 N. J. Eq. 199. 
But in Taylor v. Evans (Tex. Civ. App.), 29 S. W. 172, this rule was not 
followed where A. attempted to violate the insolvency laws. A. had coun- 
seled with X. as to his assignment, and agreed to delay till B. could make 
an attachment and levy upon A.'s property. B. employed X. to conduct the 
attachment proceedings. X.'s knowledge of the fraudulent design was imputed 
to B. 

Sales — Breach of Warranty — Estoppel.— Plaintiff, by a written contract, 
sold to the defendants a certain heating apparatus for the sum of $500. The 
contract provided that the defendants were to pay as follows : "Three hundred 
and fifty dollars when plant is completed, and one hundred and fifty dollars 
Feb. 1st, 1904, provided heater fulfills the guaranty." There was also the 
further provision : "Guaranties herein are conditioned on payments being 
made according to contract." When sued for the purchase price the defend- 
ant, among other defenses, set up a breach of warranty. The plaintiff insisted 
that by the terms of the contract, before defendants could avail themselves of 
the breach, they must have paid $350 when the plant was completed ; that the 
payment of this sum was a condition precedent to the right to rely upon any 
warranty. Held, that the failure of the purchaser to pay the first installment 
of the purchase price, which was due by the contract when the plant was 
installed, did not estop the purchaser from setting up the breach of warranty 
as a defense to an action for the purchase price. Campbell et al. v. Lodge 
No. 09, Ancient Free and Accepted Masons et al. (1907), — Kan. — , 92 Pac. 
Rep. 53- 

The case involves the performance of conditions precedent to the buyer's 
right of action. The general rule is stated in Vol. 30, Am. and Eng. Enc. OF 
Law, p. 199, as follows : "The contract of sale may, and frequently does, fix 
conditions precedent to the existence of any rights under the warranty, and a 
failure by the buyer to comply with such conditions, when they are not 
unreasonable, is fatal to his remedy for a breach of the warranty, whether he 
attempts to exercise it by an action in the warranty or by setting up the 
breach of warranty in defense to an action for the purchase money." That 
payment of the purchase price is not a condition precedent to the right of 
the buyer to pursue his remedy for a breach of the warranty is held in 
Atkins v. Cobb, 56 Ga. 86; Thoreson v. Minneapolis Harvester, Works, 29 
Minn. 341 ; Fitzpatrick v. Osborne, 50 Minn. 261 ; Wiggins v. Hunter, Harp. 



434 MICHIGAN LAW REVIEW 

L. (S. C.) 80. But payment of the price may be made a condition precedent 
by special provision in the contract. /. /. Case Threshing Machine Co. v. 
Smith, 16 Ore. 381. The court in the principal case recognizes that payment 
of the purchase price was expressed in the contract as a condition precedent, 
yet it .would not allow it that force, saying that "it is not every condition of 
this kind which can be regarded as a condition precedent, although expressed 
as such in the contract. Some consideration must always be given to the 
nature of the condition and the effect a noncompliance will have upon the 
rights of the party in whose favor it is reserved." The court distinguished 
between the principal case and Furneaux v. Easterly &■ Son, 36 Kan. 539, 
where the condition was not the payment of the purchase money, saying in 
that case, "The condition was not only reasonable, but it was material and 
necessary to protect the rights of the vendor." As a justification for its deci- 
sion the court said : "The measure of damages for the failure to pay money 
when due is the interest on the money for the time payment is delayed, and 
it is apparent that the loss of Jhe use of the $350 had no connection with the 
failure of plaintiff in error to make the plant answer the warranties and thus 
avoid the breach. The defendants, therefore, were not precluded or estopped 
from setting up the breach of warranty by the failure to pay the amount due 
when the plant was completed." 

Sales — Passing of Title — Waiver of Right to Reclaim. — Plaintiff sold 
to the defendant trust company a safe, to be paid for cash on delivery. The 
safe was delivered but was not paid for as agreed. Plaintiff drew on the 
purchaser on several occasions, but the drafts were returned dishonored. 
Much correspondence took place between the parties, in the course of which 
the trust company promised to pay at different times. None of these promises 
was kept. The trust company received the safe in July, 1904, and retained 
it until July, 1905, when it was sold to the defendant bank, and was used by 
both defendants jointly until the failure of the defendant bank in November, 
1905. No demand was made for the safe until this failure. Then demand 
was made. Plaintiff sued to recover the safe. The trial court found that the 
sale was conditioned upon payment of the price on delivery, but that plaintiff, 
by its acts and conduct, waived whatever right it had to a recovery of the 
safe for non-payment. Held, that by the extension of time for payment, the 
plaintiff thereby waived the right to reclaim the safe. Victor Safe and Lock 
Co. v. Texas State Trust Co. et al. (1907), — Tex. — , 104 S. W. Rep. 1040. 

When a sale is conditioned on payment on delivery, and the vendor allows 
the vendee to retain possession without exacting payment, the authorities are 
not agreed as to what change in the relation of the parties is made. The 
principal case quotes at length the opinion rendered in the case of Felch v. 
Lewis, — Pa. — , 67 Atl. Rep. 45, and which was noted in 6 Mich. Law 
Rev., 184 (Dec. 1907). In that case it was held that where a sale is for 
cash on delivery, and the seller delivers the goods, but the buyer fails to 
pay, the right of property does not pass with the possession ; but, if the 
seller is tardy or negligent in asserting his right to retake the property, the 
delivery is absolute and title passes. The same rule is stated in Lang v. 



